i IN THE KARNATA/(A STATE ADMINISTRATIVE TRIBUNAL AT
| BENGALURU '

DATED : THIS THE 27™ DAY OF OCTOBER, 2017
BEFORE

HON’BLE Mr. JUSTICE A.V. CHANDRASHEKARA, JUDICIAL MEMBER

APPLICATION NUMBER : 9763 OF. 2015

_ BETWEEN :
b &4 *xk
Correction Mrs. Nethra, s.

is effectd
ts por the b/o. Sti. Rangamurthy,

Court Orde:w/° Munirajy,
Dt.17.11. Kambadkallu,

2017. Ennigirt Post,
Solur Hobli,
-0 dutfy Magadi Taluk, _ :
Copying I Ramanagar District-562 127. .« APPLICANT
Section.

| (By Srl M.N. ViJaya Shekar, Advocate for
| Sn. C. Shankar Reddy, Advocate).

AND ;

1. The State of Karnataka, -
Represented by its Secretary,
Education Department,
Vidhana Soudha,
Bengaluru-560 001.

2. The Commissloner,
Government of Kamataka,
Department of Education.




3. The Block Education Officer,

Nelamangala TaluRa,

Nelamangala ,

Bangalore. .. RESPONDENTS
- (By Sri. S.T. Naik, Government Pleader).

x X X

This Application is filed under Section 19 of the Administrative
Tribunals Act, 1985, with a prayer-to quash the endorsement dated
13.07.2015 (Annexure-M) issued by the Block Education Ofﬁcer,
- Nelamangala Taluk; Bangalore Rural Dlstﬂct and etc,,

This Appiication Is coming on for Preliminary Hearing, this day,

the Honfble JUSTICE Shri. A.V. CHANDRASHEKARA, JUDICIAL
MEMBER, made the following :

ORDER

Heard the learned counsel for the applicant and the Iearned
Government Pleader for the respondents.
2. The applicant Is the daughter of one by name Sri. Rangamurthy
who was working as First Divislon Assistant in the Department 'éf
Education, Government of Karnataka, Nelamangala, Bangalore. ','Hé

died on harness on 01.i2.2014. The applicant is the only a daudhter

and legal heir. By the time her father died, she was married. - She J

had filed an application before the 2™ respondent on 25.06.2015

seeking appolntmentA on compassionate grounds In terms of the

25




'*Deleted Govemment order dated 04.08.2014/ She-hdongsto-Schedulo Caste
as . per the

gi?i';.,‘f{f’e‘m she is a Graduate in Commerce. Her application Is rqjected

2017. o :
" mainly on the ground that she is not entltled for employment as she

co ﬁ;g NW’ was married by the time the appllcatlon was filed.
Sectiono

3. Being aﬁgﬂe_ved by the same, she has apprpached this Tribunai

seeking the following reliefs:

i) Issue a wiit in ‘the nature of certiorari
quashing the impugned order Annexure-A4 dated
13/07/2015 issued by Block Education Officer,
Nelamangala Taluk, Bangalore Rural District under
his  No.C1/A.AA.Ne/2015-16/178  Bangalore
District. |

ii) Pass such other order or direction deemed
just and expedient in the circumstances of the
case including the costs.” |

4. Learned Government Pleader has vehemently opposed the

application esséntlally- on the ground that Rule 3 (b) of the Karnataka
Civil Services (Appointment on Compassionate Grd'_undjs) Rules, 1996

[for short "CGA Rules”] which has stood amended with effect from

24.11.2000 mandates that only an unmarried daughter can seek

Q-




appointment on- compassionate groungs. He has further vehemently
argued that the marred daughter does. m;t found a place under Rule
3 of the CGA Rules fbr seeking appointment on compassionate
'grounds and that the authoriﬁs have rightly rejected the request of

the applicant.

5. Leamed counsel for the appllcant has vehemently argued that
even a married daughter is entitled to seek _appointment on
compasslonate grounds in view of the decision of the Hon'ble High
Court of Karnataka rendered In the case of R. JAYAMMA -vs- THE

KARNATAKA ELECTRICITY BOARD reported In ILR 1992 KAR 3416.

6. He has further placed reliance upon the Full Bench decision of
" the Hon'ble'HI"gh Court of Calcutta rendered in the case of THE STATE
| OF WEST BENGAL & ORS., -vs- PURNIMA DAS & ORS., In CA.
No0.12495/2014. This decision is relied upon by him to contend that -
a daughter who is married on the_daté of death of the concerned
Government employee while in service must succeed in her claim of
Belng entirely dependent on the earning of her mother / father
| (government employee) on the date of death and agree to look after

the other family members of deceased, If the daim is to be
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considered further. He has particularly placed relignce at para 113 of

the sald case. :

7. He has further placed réliance on the decision rendered by the
Hon’ble Uttaraﬁc_hal High Court In the case of NISHA LOHANI -vs-
STATE OF UTTARAKHAND & ORS. in Clvil Writ Petitlon No0.691/2016

disposed of on 24. 04 2017. In the sald caseitlis held at para 13 that
the discrimination between married son and married daughter only
oﬁ the basis of sex is vlolatlye of Articles Al4 to 16 of Constitution of.

India.
8. Perused the records and the pleadings.

-9, The fact that the applicant Is the only daughter of the deceased
Govem'ment'servant Sri. Rangamurthy is not in dispute. She has ho -
brother/s. The sald Srl. Rangamurthy died on 01.12.2014. The
| applicant had filed an applléation seeking appointment on
compassionate grour;d 25.06.2015, within one year from the date of

death of his father and by the time, she was already married. She is

*

as per theamemba:-belm;glng-to-&hedule-casteand graduate in Commerce.
Court Order

Dt.17.11.

Copying g
Section.

The application of the applicant is rejected essentially on the ground
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that she is marrded and not entitled to seek appqintment on
compasslonate ground as there Is no mention about the eligibliity of

a marrled daughter under Rule 3 of the CGA Rules.

10. Today, an afﬂdav-it Is filed which Is sworn to b\k the applicant on
27.1'0.2017:_ In the sald affidavit she has sworn to that she has the
burden- of taking care of her family and that her mothef has
underﬁone brain tumour surgery and that sﬁe should taken..hér to
hospital often and has to bear all her expensés. ‘She has further
sworn to that as a result of the death of his father, she Is struggling
-to maintain herself and her mother and that she has undertaken to
look after her old and ailing mother. 111is aspect cannot be easlly
brushed aside since this is the harsh reality of her life. Rélevant

paras 5 and 6 of the said affidavit are extracted below:

"5. I submit that subsequent to the death of
my father, it has become great difficuity for me to
maintain my_family and also to take care of my
age old mother and due to the stoppage of
financial support I am struggling to lead life of
myself and my family members and though
application has been filed by me before the

Qe
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R Respondents for job the same has been rejected
_on the ground that I am married.

6.1 submit that I have clearly stated in my
requisition dated 13.07.2015, that my husband &
coolie and 1 was dependent on the income of my
father and I further submit that subsequent to the
death of my father the burden of taking care of
my mother as also fallen on my shoulders and -
further my mother has already been undergone
bféin tumor surgery and periodically she has to
visit doctor and all these expenses has to be taken
care and also in order to lead my family and to
take care of my mother, I am in need of job on
. compassionate grounds. 1 submit that by
- oversight the said fact have not been stated in my
- application and the same was noticed recently
. when my new counsel was preparing the case for

' arguments. Hence in order to insert the same and

- .' in order to show my dependency on my father

g income, I am filing the present application.”

11. The Hon'ble High Court of Karnataka in the case of R, JAYAMMA
cited above has held that denial of appointment to a married

daughter on compassionate grounds is violative of Constitutional

guarantees and the said discrimination must be removed.

o
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i’ase of RADHA -vs- STATE OF ORISSA reported in AIR 1969 Orissa
237 which Is referred to in R. Jayamma’s case, It Is held that

marriage does not operate as a dléquallﬁcatlon for appointment as a
District Judge-ln the case of men; whereas in the case of married

women, by Rule 6 (2) they are being excluﬁéd'from appointment. It

. Is fufth'er held that such a disqualification being done based on sex is

unconstitutional. The relevant para in the sald R. JAYMMA'S case are

8 to 10 and'-tl;le same are extracted below:

8. Article 14 of our @nsﬁMbn assures to
all dtizens equality before the law and legal
protection of the law. Article 15 expressly
prohibits discrimination on the ground of sex.
Article 16 guarantees equality of bpportunity in
matters of public employment.

9. - Though women have equal rights in law,
tradition and social customs hinder Indian women
in enjoying equal rights with men. With the
change in family structure and Itﬂestyls and the
social norms, nothing is so detrimental to soclety
as a blind adherence to outworn forms and
obsolete soclal customs which survive because of

inertia. %




10. . This discrimination, in refusing
compassionate appointment on the only ground
that woman is mamied s Vviolative of
Constitutional Guarantees. It is out of keeping
with the trend of times when men and women
compete on equal terms in all areas. __:" The
Electricity Board would do well to revise its
gu)‘delines and remove such anachronisms.”

12. In tﬁe said case, R. Jayamma was a married iady and she had
applied for appointment on Eompasslonate grounds after the death of
her father. _Her applicatiqn was rejected as she was rﬁérrled and that
she was not entitled for appointment on compassionate ground#.
Considering the s(:oéé of Articles 14 td_ 16 of the Constitution of
. India, fhe Hon’ble Higi‘t Court of Karnataka has specifically held that
the said discrimination is \iiola_tlve of Articles 14 _td 16 of the
Constitution of Indla. - Uitimately the sald case filed in Writ Petition
N0.20872/1991 _wa's'éliowed on 29.07.1992, directing the authorities
to consider the éas}_éj of Smt. R. Jayamma for appointment on
compassionate gro;lhﬁs Ignonng' the fact that she is a married

woman within three months.from 29.07.1992,

S
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13. This decision bejng a decision of our own I-ilgh_ Court Is squarely
appliicable to the facts of the present case and this Tribunal is bound

to _follow thesame as a ﬁreced'ent.

14, The Fqll Bench of Hon'ble High Court of Calcutta’ in the case of
the State of West Bengal mentioned above disposed of on
'13.07.2017, has specifically held that the der_\ial of appointment on-
compassionate grounds to'-a .marrled daughter Is vlola@lve of Articles
14 to 16 of the Constitution of India and that if a marrleci daughter
‘undertakes fo look after the family of her parents, the sa'ld request
should be considered. Para 113 of the sald decislon Is extracted

below:

"113. Consequently, the offending.
provision in the notification dated April' 2, 2008
(governing the cases of Ampita and Kakali) and
February 3, 2009 (governing the case of Purnima)
Le. the adjective ‘unmarried’ before ‘daughter’, is .
struck down as violative of the Constitution. .
-however, goes without saying that after the need
for compassionate appointment is established -in
accordance with the lald down formula (which in
itself is quiet stringent), a daughter who is .
married on the date of death of the concerned

Clec
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Government empioyee while in service must
succeed in her claim of being entirely dependent
on the eamings of her father / mother
(Government employee) on the date of his / her
death and agree to look after the other family
members of the deceased, if the claim is to be
considered further.”

15. Similarly, the Hon’ble High Court of Uttaranchal in the case of
'NISHA LOHANI mentioned above disposed of on 24.04.2017, has

heild in para 14 as follows:

*14. Son and daughter are supposed to take
care of the parents at the oid agé. The married
son is to be treated at par with the unmarried
daughter. Not considering the married daughter
for aompassionate’appoin&nent merely on the
basis of marriage is patently arbitrary and
unreasonable.” '

16. Ultimately, Nisha Lohani’s case filed In Civil Writ Petition
No0.691/2016 is allowed and the auihbritles are directed consider the

"~ case of the petitioner for glving appointment on compassionate
{

grounds. '
e
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17. The Division Bench of this Tribunal the case of SMT. 7. DEEPA -
vs- THE DIRECTOR OF HEALﬁ-I AND FAMILY WELFARE SERVICES
[A.NO.1150/2006] disposed of on 27.10.2016 has, directed the
Government to include the ‘Divorced Daughter living with parents

also to be .considered as eligible for seeking appointment on

_ compasslonate grounds.  While dealing with the equallty of

daughter/s reliance is placed upon Sectlon 6 of the Hindu Succession
(Amendment) Act, 2005. As per Amended Section 6 of the Hindu
Succession Act, 2005, which has came Into effect from 09.09.2005, a
daughter, whether married or not, Is also entitied to equal share with
her brother and thus the earller discimination has stood removed.
The decision In T. Deepa’s case has become final. Paras 15 to 17 are

relevant and extracted below:

"15. By this amendment the widowed daughter
is considered as eligible for appointment on
Eompasionate basis at No.4 in the order of
preference in the case of the deceased male
-Government se}'vant, but such provision does not
exist under sub-clause (il) of Rule 3 (2). Here
again there is discrimination against the widowed
daughter of the deceased female Government
servant as compared to the widowed daughter of

Qe . ‘
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the male Government servant. We do not see any
[§

- logic or rationale in differentiating between a |

widowed daughter of the male Government
servant and the female Government servant. This

._.anomaly also needs to be corrected.

- 16. At this juncture, we would like to refer to

the ‘amended provision of the Hindu Succession
(Amendment) Act, 2005 which has given equal
inheritance rights to the daughters on par with the

sons in ancestral property. When such equal

inheritance right has been given lto the daughters

~ irrespective of their marital status, dénying the

benefit of appointment under CGA' Rules to
married dependent daughters is a clear case of
gender discrimination and violative of Articles 14,

-15 and 16 of the Constitution of India. Therefore,

we deem R necessary to give directions to the
Government to make suitable proviéions by
amending Rules 2 and 3 of the CGA Rules, 1996,
in the Interest of justice and equity. -~

17. Accordingly, we pass the followirig order:

() Application is allowed and the
endorsiment bearing No.b2» (1) 105:2004-05

dated 29.06.2005 (Annexure A6) is set aside. The
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respondent is directed to consider the case of the
applicant -for appointment on compassionate
grounds and appoint her on combassionate
grounds, if she is otherwise eligible, within three
months from the date of receipt of a copy of this
order. ‘

(ii) We direct the Principal Secretary to

. Government, Department of Personnel and

Administrative Reforms (Service Rules), (for short
'DPAR") to put a proposal to the Cabinet to
consider inclusion of ‘dependent. married /
divorced daughter’ under Rules 2 and 3 of the
Karnataka Civil Services (Appointment on

_ Cbmpassionate Grounds) Rules, 1996. We alko

suggest that the Principal Secretary, Department
of Women and Child Development may also make
a recommendation to the DPAR in this regard.

(ili) A copy of this order may be sent to
the Chief Secretary, Government of Kamataka to
review the action taken by the DPAR in this

regard.

(iv) The Principal Secretary, DPAR is
also directed to submit a report to' this Tribunal in
this matter, within six months from the date of
receipt of a copy of this order.”

@ 73
Pt
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18. In view of the authorrltatlve pronouncement in R. Jayamma’s
case and the persuasI;e Full Bench decision of the Hon’ble High Court
of Calcutta In the State of Bengal’s case, Nisha Lohanl’s case of
Utl:aranchai High Court and T. Deepa’s case of this ';'rlbunal, this
Tribunal is of the considered opinion that though the applicant is
married, she Is entli:led to be considered for appointment on

compassionate grounds. Of course, she should file undertaldng

before the authorities that she would look after her mother who has -

undergone brain tumotir surgery and she would look after her till her

_ ) .
death. Hence, the application needs to be allowed and impugned
i
endorsement at Annexure-A3 needs to be set aside and necessary

directions be given to suitably amend the Rule providing an

opportunity -for married daughters also to séek appointment subject
. |
to certain conditions In the light of the authoritative pronouncement

: !
in the case of R. Jayamma mentioned above.

19. In vieﬁ of the above, the following order is passed:

|

OQRDER

() The Application is allowed and the Impugned

endorsement dated 13.07.2015 (Anenxure-A4) in




Q)

')

(iv)

(v)
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which the applicant’s request Is rejected stands
qdashed._'_

The respondents are directed to consider the
case of the applicant for apppintmeni on
compassionate grounds, Iif, she Is otherwise
eligible. - _
The 1* respondent to suitably amend Rule 3 of the -
Karnataka Clvil Services (Appointment on-- |
Compassionate Grounds) Rules, 1996, ‘provldlng
an opportunity for the married daugh!:er also to
seek -appointment on compassionate grounds,
subject to certain conditions as indicated
in the Full Bench decision of the‘
Hon’ble High Court of Calcutta.

This exercise shall be done within a peﬁod of
three months from_ the date of receipt of a
certified cpby of this order.

Learmned Governmept Pleader Sri. S.T. Naik, is
directed to serve a copy of this order along
with the decisions rendered In R. Jayamma'’s

case, T. Deepa’s case and other two decisions

e
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referred In this order to the concerned for doing the
¢ '

needful at the earjlest.




